University of Maine 


MAINE School of Law 
LAW REVIEW 


Volume 37 sine 





Copyricut Notice 


Copyright 1985 by the University of Maine School of Law, 246 Deering Avenue, 
Portiand, Maine 04102. Except as otherwise expressly provided, the author of each 
article in this volume has granted permission for copies of that article to be made for 
classroom use in a nationally accredited law school, provided that (1) copies are dis- 
tributed at or below cost, (2) author and journal are identified, (3) proper notice of 
copyright is affixed to each copy, and (4) the University of Maine School of Law is 
promptly notified of each use. 


The Maine Law Review is published semi-annually by the students of the Univer- 
sity of Maine School of Law. It is printed by the Darby Printing Company of Atlanta, 
Subscriptions are for the entire volume and are payable in advance. Domestic: 


$14.00 (regular); $30.00 (sponsor); $65.00 (patron); or $100.00 (benefactor). Foreign: 
$18.00 (overseas); $16.00 (Canadian). Subscriptions are renewed automatically each 
year unless a timely notice of termination is received. Please inform the Review 
promptly of any change of address by sending the new address and a mailing iabel 
with the former address. 

Information concerning back issues is available by writing to William S. Hein & 
Co., Inc., Hein Building, 1285 Main Street, Buffalo, N.Y. 14209 or by calling 1-800- 
828-7571. Microfilm copies may be ordered from either William S. Hein & Co., Inc., 
or University Microfilm, Ann Arbor, MI 48106. 

Unless a claim is made for nonreceipt of Review issues within six months of the 
mailing date, the University of Maine School of Law cannot be responsible for sup- 

Unsolicited manuscripts for publication are welcomed, but will be returned only if 
accompanied by return postage. 

Address business communications to: Managing Editor, Maine Law Review, Uni- 
versity of Maine School of Law, 246 Deering Avenue, Portland, ME 04102. 





MAINE LAW REVIEW 


Managing Editor 
Joun D. PELLETIER 


Articles Editors 
Rosert W. Bower, Jr. 
James C. Hunt 


Ricuarp P. BENNETT 
Anpre D. Bourrarp 
Ricuarp F. Buck.ey 
James W. CHAPMAN, JR. 


Editor-in-Chief 
J. Gorpon SCANNELL, JR. 
Research Editors 
Brett D. Baser 


Brapiey M. Lown 
VALERIE STANFILL 


Comments Editors 
Georrrey M. FirzGeraLp 
Karen Peviretier O’SULLIVAN 


Staff 


Patrick F. HaRRIGAN 


Production Editor 
Dav P. Sik 


Casenotes Editors 
Exizasetu S. Pearce 
Mrrcuett M. TANNENBAUM 





CONTENTS 


Articles 


PERSONAL INJURY COMPENSATION AS A TAX PREFERENCE . 
Lawrence A. Frolik 


RESTRAINING THE PROSECUTOR: RESTRICTIONS ON 
THREATENING PROSECUTION FOR CIVIL ENDS 
James A. Trowbridge 


KEEPING Bic Issues OFF THE TABLE: THE SUPREME 
CourT ON ENTREPRENEURIAL DISCRETION AND THE 
Duty TO BARGAIN 

James Friedman 


PuBLic SCHOOL INTEGRATION OF CHILDREN WITH 
HANDICAPS AFTER Smith v. Robinson: “SEPARATE 
rr se cbs cuccacccveccccccasecweses 267 
Robert J. Goodwin 


PREJUDICE AND PROMISE IN THE EARLY YEARS OF 
THE FEDERAL JUDICIARY 
George L. Haskins 


Comments 


Group HOMES FOR THE MENTALLY RETARDED IN MAINE: 
LEGISLATIVE INTENT AND ADMINISTRATIVE PROCESS 


THE PusBLic Trust DOCTRINE IN MAINE’S SUBMERGED LANDS: 
PusBLic RiGHTs, STATE OBLIGATION AND THE ROLE OF 
THE COURTS 


HoME RULE AND THE PRE-EMPTION DOCTRINE: THE 
RELATIONSHIP BETWEEN STATE AND LOCAL GOVERNMENT 





Notes 


United States ex rel. Arrow Electronics, Inc. v. G.H. Coffey 
Co.: JUDICIAL INTERPRETATION OF TIMELY NOTICE 
UNDER FEDERAL RULE OF CIVIL PROCEDURE 15(c) 


DEADLOCKED JURIES AND THE ALLEN CHARGE 


THE GOVERNMENT CONTRACT DEFENSE: SHOULD MANUFACTURER 
DISCRETION PRECLUDE ITS AVAILABILITY? ....................... 187 


Ouellette v. Sturm, Ruger & Co. AND Jones v. 
North American Aerodynamics: THE EFFECTIVENESS OF 
MAINE’S BORROWING STATUTE IN CASES INVOLVING CORPORATIONS 211 


American Home Assurance Co. v. Ingeneri: 
MISREPRESENTATIONS IN INSURANCE APPLICATIONS 


State v. Durepo: TOWARD A PRINCIPLED MAINE 
VERSION OF THE IMPEACHMENT EXCEPTION TO THE EXCLUSIONARY 


State v. Farnham: THE DEFENDANT'S EXERCISE OF 
THE RIGHT TO STAND TRIAL AS NEGATIVE CHARACTER EVIDENCE .. 


In re Daniel C.: REUNIFICATION EFFORTS AND THE 
TERMINATION OF PARENTAL RIGHTS 


In re Caulk: A PRISONER’S RIGHT TO DIE — 
THE FACTOR OF INTENT 





